Proposal for a Council Directive amending Directive 77/388/EEC as regards the determination of the person liable for payment of value addded tax. COM (98) 660 final, 27 November 1998 by unknown
..  .  '  '/ 
_COMMISSION OF THE EUROPEAN COMMUNITIES:' 
Brussels, 27:.11.1998 
. i  -C<?MC1998) 660 final 
98/0312-(CNS)  -
.  ' 
Proposal for a 
COUNCIL DIRECTIVE 
. ~enditig.Directive 77/3.88/EEC  a~  regards the determination oftheperson  l~able. 
for payment ofvalue ~dded  tax 
·,  (prese_nted by the Commission)· 
-.  )  \. EXPLANATORY MEl\10RANDUM · 
Introduction 
The present system of  VAt is so designed that the tax receipt is directly collected by the 
Member State  __  on  whos~ territory  the'  c~nsumption of the  goods  or ·  services  sold  is 
deemed to take place. In order to ensure this direct allocation of the tax, complex rules 
have  been  laid  down  to  detef!Jline  the. place  where  a  type  of supply  of goods  or of 
services is deemed to be consumed,_'and where .it must, ·consequently, be taxed~ .  · 
As a result of the machinery set up by.this system, traders engaged in intra-Community 
.·economic activities· are often faced with tax obligations in several ·Member States with · 
· ·regard to identification, the submission of  returns and payment.  ·  .  . 
Traders who wish to take full  a~vantage of  the opportUnities offered by the advent of  the 
Single·  Market  on  1 J~uary 1993,  which  required  the .  abolition  of. checks . and 
administrative procedures prior to or associated with the crossing of  an internal border of 
- the  European  Union,  usually. percei:ve  the  need  to  fulfil  tax. obligations  m -several 
Member States as a barrier to the. free· movement of  goods and services. 
This is  why  the  Commission;  in  a  working  documeitt  dated  14 May :1997,  indicated 
VAT obligations as  an area to be examined in the _seco'nd  phase of the SLIM  p~oject 
(Simpler Legislation for the Internal Market). The Commission felt that there was a need .  /-
to give early consideration to simplification measures which would reduce the" burden on 
bJisiness in the sh.ort term.  · 
This simplification exercise is also entirely consistent with th~ work programme, adopted 
by  the  Commission in July 1996,  the  first  aim  of which  is  to  modernise  the  present 
systeni of YAT and  to  simplify· it as  much  CiS  possible,  in-o.rder  to  create favourable:· . 
conditions· for the moye to  a new common system of VAT, based on the~principfe of a 
single place of  taxation. 
•  - '  - •  •f  • 
The  results  of the  work· carried  out  are  contained  in  the  Commi&sion  report  on the · 
SLIM projec:;t,  approVed by the Council (Internal Market) on 27 :November 1997, which 
· among other things, recommends that· the rules applicable to  tax representation. shoulci 
be modified. 
Following .this  recommendation, the Commission undertook to  introduc~ legislation to 
·simplify· tax  representation.  This  proposal,  which follow.s  from  that undertaking,  was 
furthermore  submitted for consultation by  a. panel of comp~ies; whicl;l  ~elc'omed the 
approach chosen by the Commission.  · 
2 \ 
Determination of the person lia.ble for payment o'rthe tax under the present system 
'-' 
According to the principle set out in Article 21  of the  Sixth VAT Directive•, the trader 
who carries out taxable transactions in a given country is himself the person liable .to pay 
tax to.the authorities.  ·  · 
Two important exceptions, justified by practical concerns, modify this general principle: 
in the case of  triangular transactions
2
, the person liable for payment of  the tax must be the 
person for whom the supply of  goods is intended. The person liable for payment of the 
tax is also the customer in the case of  certain types of supplies of  services (the services of . 
Consultancy bureaux, lawyers, the supply of services in the intra-Community transport of 
goods, etc.). 
Apart from these exceptions, the- principle is  that the person ·liable for payment is  the 
taxable person wh,o carries out the taxabl~ transactions, whether or not he is established 
. ·.  within the territory ofthe country. 
However, where this  trad~r is not established in the Member State where he carries out 
taxable transactions, Article 21  gives Member States the option of requiring payment of 
· . the tax frorn  someone else.  A tax representative or. the person for whom the supply of 
goods or of  services is intended may be designated for this purpose. 
The option given. to Member St~tes to provide-that the person liable for payment ofthe. 
tax should be a tax representative of  the non-established taxable person orthe recipient of 
the supply of  goods or of  services is designed to satisfy two concerns. ' 
First;  it  eQ.ables  non-established taxable  persons who  are  not always  familiar with the 
law, the language, or the administrative structure and procedures of  the country in which 
they operate to delegate to a third party or t.o the person for whom the supply or' goods or 
. of.  services  is  intended  the  obligations  arising  out  of value  added  tax  legislation. 
Secondly,  it  enables  the. Member State  concerned  to  obtain  guarantees  that  these 
obliga,tions will actmilly be met. 
ArtL<;le 21  also  permits Member States  to  provide that someone other than the  person 
liable for payment ofthe tax is held jointly and severally liable for payment of  the tax. 
.  . 
The main features of the present legislation as regards the determination of the person 
liable for payment of the tax are  therefore (a)  its extreme complexity and (b) the wide 
differences  in its  actual  appliCation,  because  of the  many  options  the  Member ~tates 
are allowed. 
2 
OJ L 145, 13.6.1977, p.  1, as last amended by Directive 98/80/E_C (OJ L :281,  17.10.1998, p. 31). 
A  triangular  transaction exists  where  enterprise A  established  in  Member State A  Sells  goods  to 
enterprise B  established' in  Member State 8  which  itself sells  them  to  enterprise C  established  in 
Member State C:  the goods are then directly transported from Member State A to Member State C.  In 
this  case  and  on  certain  conditions,  enterprise B  is·  exempted  from  registering  for  VAT  in 
Member State C, and enterprise C is then designated as the person liable for payment of  the tax. 
3 The resulting problems were highlighted by the Commission in a report to the Councir 
and the European Parliament on the ·arrangemepts for taxing transactions carried_ out by 
non-established  taxable  persons· (COM(94)  471  final. of  3 November 1994),  the 
conclusion~ of  which are sti_ll valid today. 
.  .  .  ..,;  '  .  ' 
The first source of difficulty relates to identification of the person liable for payll).ent ·of · 
the tax for eachtransaction, since this wilt'depend on both the type'oftransaction carried' 
.- out and the Member St~te in which the transaction is carried out.  . -. 
The second source of difficulties  conc~rns the wide variety of opligations incumbent on 
the  tax representative,  when the. Meinber State requires  one  to  pe  appointed.  In  some 
Member States, he _has  to, be approved by the administration, and he is  also sometimes 
· required to pay a surety. 
Even the idea o(  tax representative is _understood very differently from one Memb.er State 
·to  anoth~r, so that the specific obligations it implies are differenL_ 
-,I 
·Lastly,  the  financial  cost  for. a  trader  in  appomtmg  a. -tax  representative  is  not 
insignificant:  A  representative  will  only  _agree_  to "take  over  the  taxable  per~on's  ... 
obligations and liabilities in return forremuneration.  · 
All these difficulties are.perceived as constraints which are sometimes very irksome,_in 
particular for small and medium-sized entel-prises. · · 
\  While if is true that these difficulties are not new, they now represent, in the coqtext of 
the Single Market, a rna] or obstacle to th~ expansion of  intra..,Communifytrade. · 
. In. the  same  report,  the  Commission  made ·a.· number  of recommendations,. which,  if 
applied, would resolve the major difficulties facing non:-established taxable p:ersons. The 
recommend~tions  advocate.  simplification  of  the  obligati9ns  incumbent  on 
non-established, taxable persons.  . 
··  The general principle that the Commission wished to. see adopted by the Member States 
was t~at the person liable for payment of  the taX. should be the taxable person (whether or 
not he is.established) and that there shoulq _be  as few exceptions (tax -representative or 
person for whom the supply is intended) a~ JJOssible to this rule.  ,.  . 
1 
,, 
However,  it  can  today  be  seen  that  the  Member States  have  not  done  enough  to 
implement these recommendations: · 
. It was  therefore  ()nly  t~ be  expected  that 'traders  would  again  dniw  attention  to  the' . 
difficulties  they  perceive  in  this  .  area · m  the  context  of  the  SLIM  exercise  ·in 
October 1997. 
'· The proposed aipendJilents 
· In order to ;llay traders' concerns, expressed during the SLIM exercise, while  conti~uing 
to observe the principle of fractioned payments which is one of the cornerstones of the · 
common system of  VAT and ·which is recalled in tlie Report from the Commission to the 
Council and the· European Parliament on the arrangements for taxing transactions.carried 
4 
'. out by  non-established taxable persons (COM(94) 471  final  of 3 November 1994), the · 
present proposal for a Directive supports the idea that there should be  only one person 
liable for payment per type of  transaction, irrespective of  th~ Member State in which that 
transaction was carried out. 
It 1s  stated as  a  general  principle that the 'taxable  person who  ·carr.ies  out the  taxable-
transaction must be the person liable for payment of the tax, whether or not that taxable 
person is established within the temtory of  the country. 
The main advantage will be the simplicity of a more harmonised Community legislation, 
which all traders can tmderstand, so that  th~re will no longer be  any  doubts as  to  the . 
determination of  the person liable to pay the tax. 
-It will also be a major step forward in reducing the burdens on business and in particular 
.on SMEs.  · 
_At this same time, the recipient of  the goods or the purchaser of  the service. can no longer 
be  designated  as  the  person  liable  for  payment  of the  tax;  this  meets ·the  concern, 
consistently expressed by' the Commission, in particular when it was drafting the report 
published in 1994 on the person liable for payment of the tax, that the "reverse charge" 
-system,  which  ru~s  counter  to  the  principle  of  fractioned  payments,  should  not 
be developed. 
The  person,  referred  to  in  Article 28c(E)(3),  for. whom  a  triangular  transaction  is 
destined
3
,  the customer for  a service  referred to  in Article 9(2)(et, and  the customer, 
identified  for  VAT purposes  within the  territory ·of the  country,  for  whom  a,  service 
referred to· in Article 28b (C), (D), (E) and (F)
5 is performed, nevertheless remain persons 
liable for payment of  the tax; These are exceptions, limited to the definition of  the taxable 
person  as  the  person  liable  for  payme~t of the  tax,  which  are  obligatory  for  the 
Member States-and  do  not  stand  in  __ the  way  of harmonised  implementation  of the 
legislation. 
Member States also still have the option of designating a person other than the person 
liable for payment of the tax as jointly and severally liable for payment of the tax. The 
only change is a statement to the -effect that this option must not give rise to provisions 
which create a disadvantage specifically for non-established taxable persons.  -
3_ 
4 
A  triangular  transaction  exists  where  enterprise A  established  in  Member State A sells  goods  to 
·enterprise B  established  in  Member State B  which  itself sells  them  to  enterprise C  established  in 
Member State C: the goods are then directly transported from Member State A to Member State C. In 
this  case  and  on  certain  conditions,  enterprise B  ~s  exempted  from  registering  for  VAT  in 
Member State C, and enterprise Cis then designated as the person liable for payment of  the tax.- _ 
Services such as  supp~ies of publicity, supplies in design offices or of lawyers and banking financial 
and insurance transactions. 
These are the supply of services in the intra-Community transport of goods and services -ancillary to 
the  intra-Community transport of goods, the  supply of services rendered by  intermediaries and the 
supply of  services relating to valuations or work on movable tangible property. 
.  5 However, the-existence of a legal rramework laid down by Directives 76/308/EEC
6 and 
.  77/799/EEC
7  organising mutual  assistance between the :Member States now no  longer 
. justifies the existence of provisions transferring all  the obligations of  the  non~established 
taxable.  person  to  a  third  party  {tax  representative).  It  is, -of course,  true- that  the 
..  Member States today still make little use of these assistance arrangements. This is why 
-$e Commission· recently  presented  a  proposal  (COM(98) 364 ·final  of 25 June i998) 
designed considerably to improve the way they function. As a· result, it\ will be ea5ier to 
. recover the tax owed by a non:..establishe.d taxable person;  . 
'The prinCiple  that  the  non-established  taxable  person must  be  the  person  liable -fo; 
payment or' the tax will clearly rtot prevent him (or the established taxable person) from 
appointing  ·~ agent- responsible  for  complying  with· the  obligations  laid  down  by 
Article 22 of  the Sixth Directive in his place if he is unable to do so himself because of 
-·linguistic, adinilristrative ~r organisational barriers. For the· sake of  transp~ency, he must _ 
infoim the administration of the agent's name .and the taxable person is responsible for 
the_ agent's actions vis-a-vis the administration.  · 
it will still be  possible  tcf designate a tax  repre~entative in a limited  n~ber_of  duly 
authorised· cases.  This is  why,  in the case of non-established taxable persons who  ru::e 
· nationals of co\mtries ·with which there is no agreement providing for· mutual· assistance ·  ·  · 
.  ·.  procedures similar to those which exist within the Community and which are laid down·· 
by·  Directives 76/308/EEC
8  and  77/799/EEC
9
,  it  will  s_till  be  possiple  for  the-
Member State  to .require  that ·a tax  representative  be  designated  as  person  liable  for 
payment ·of the tax instead of  the non-established taxable person. This possibility would 
not,  however,' be  justified  where  that taxable person  was  engaged  only in  activitie:;; 
-exempt under Article~ 13 and 15 of  the Sixth Directive, i.e. where no-actual rec~very of  a 
tax debt was involved.  ·  ·  . 
it should also be pointed out that this proposal for a Directive is not intended to eJ!croach . 
on the Member States' freedom  to  determine the person liable for  payment of the tax  · 
on importation.  .  - '-
La~tly,  this  proposal· will  have  no·  impact  on  the  VAT  own  resources  of  the 
European Communities  . 
. Conclusion 
.  I  .  - . 
If .  the  principles  of this  -proposal  .and  of  the  proposal  on  the· tight  to  deduct 
(COM(98) 377 final  of ·17 June 1998)  - which  leads  to  the  abolition  of the  refund 
procedure under the Eighth VAT .Directive (79/1072/EEC) - are  implemented, the tax 
. obligations of  t~ers  operating in several Member States will be substantially simplified  .. 
6  OJ L 73, 19.3.1976,.p. 18. 
7  OJ L 336,27.12.1977, p.  15. 
8  -OJ L 73, 19.3.1976, p.  18. 
9  OJ L 336,27.12.1977, p.  15 .. 
6 .  , 
The objective of  these simplifications is to help to develop the transnational activities of 
firms  and  in  particular of SMEs,  while  protecting  the ·legitimate  interests  of the  tax 
administrations by ensuring that the tax is collected. 
·,t·, 
This proposal also forms part of  the exercise of  simplifying and modernising the common 
system of VAT now being undertaken by  the Commission, whicH should pave  th~ way 
for the introduction of a new common system of VAT based on the principle of a singl~ 
place of  taxation.  '  . 
.  . 
The ultimate simplification of the obligations of non-established traders can only result 
from  th~ adoptio'n of this new system in which the taxable person will make one return 
·only in his Member State, coverin~ all. his activities in the European Union. 
Presentation of each of the·provisions of  Articles 1 ·and 2 of the Directive 
.  '  -
Ad Article  .. l(l) 
The purpose of  this Article is to amend a minor point in Article 10 of the Sixth Directive 
in  order to  prevent certain cases of tax  avoidance  in the. case of continuous  supplies 
(e.g. the supply of  gas, water, electricity or the leasing of movable property) which do not 
give ri'se to pre-established successive statements of  account and payment. 
As  Article 10  is  worded at present,  the  tax  becomes chargeable at the  time  when the 
periods to which such statements of account or payments  pertai~ expire. Where there is  · 
no statement of account or where the taxable person maintains that these statements of 
. account will be presented at some time well in the future, ·the tax administration may be 
·pow~rless to insist on payment ofthe tax.  · 
The  new  wording  of  Article. 10  therefore  also  provides  that  in· the  absence  of 
pre-established successive statements of account and payment, the tax shall in any event 
become chargeabl_e at intervals of one .year.  Continuous supplies will therefore in future 
.  ,  I  t 
give  rise  at. least  to  an  annual  payment  of tax,  even  where  the  taxable  person  has 
provided (or statef!Ients of  account at longer intervals or where no statement. of  account is 
provided for. 
Ad Article 1(2), (3) and (4) 
TQ.ese points amend certain provisions, relating to the determination of  the person liable 
for  payment of the  tax,  in the transitional  system  for  the  taxation  of trade  between-· 
Member States. 
Ad Article 1(2) 
The  purpose  of  this  provlSlon  is  to  adapt  the  wording  of  ~he ·· last  indent  .  of 
Article 28c(E)(3) to the new numbering of Article 21. Paragraph  -1 (a) of that Article has 
thus become paragraph .1 (c) . 
7 Ad Article 1  (3) 
Point 3 provides for  the compiete rewriting· -of Article 2Sg;  i.e: .  of Article 2  ~ .  to· which  ~­
it refers. 
.  )  .  .  .  '  '  ·- .  .  '•  . 
The new Article 2l(l)(a) provides that the persori liable to pay the  tax  is:  the  taxable· 
person  carrying·_ out  the  taxable  ~upply of goods or  of services.  Consequently,  the 
· Member States no longer h~ve  ·the option of  deciding that the person liable to pay the tax 
. is  another person (the' taxabie person's taX  representative  or the person for  whoi:n  the 
<  supply of  goods or of_ services-is intended):  _  · · 
The  new  point (b)  deals  with  supplies of services  for  which,  as  an  exception 'to  the · 
general principle, the person liable for payment of the tax is the person for whom these 
services are jntended.  '  ·  · 
The  former  point (a)  on -triangular  transaction~ becomes  the  new  point (c).  For  such: 
transactions, the person liable for payment of  the tax remains ·the person for 1.whom ·the 
goods are intended.  ·  ·  · 
The former point (c) becomes th_e new point (d) . 
.  The form~rpoint(  d)  becomes the new point (e). However, MemberStcites no longer have. 
the option of  d~termining the person liable for payment  of the tax; this must always be 
t.he person who effects the intra-Coinmuriity acquisition.  . 
New common provisions are added at the end of  paragraph 1  : 
It is made clear that 'every taxabl~ person (whether or not he is established) who appoints 
an  agent  to  fulfil  the . obligations · of  ArtiCle 22  on  his  behalf  must- inform· the 
'  t  I  ' 
adminis~ration of the  agent's  name;  The  taxable  person,  who,  in  any  event,  remains 
the  only  person  liable  to  pay the  tax· is  responsib~e to the- administration  for  the 
agent's ·actions. If he  ceases to  use  such an  agent~ he  will  Qf course  have  to  inform 
the administration  . 
.  The proposal enabfes _Me~ber  St~tes to require .  the  appoint~ent of a tax  repre~entative 
-when -two conditions are simulUineotisly met: 
/' 
(  .  .  -
the. taxable person is  not established and is a national of a country with which 
there is no agreement establishing mutual_ assistance· procedures similar to those 
which  exist  within· the.  European  Union  and  which  are  laid. down· by 
Directives 76/308/EEC and 77/799/EEC; 
the  taxable  person  effects  transactions  other. t~~  .  those  which_ are. 'exempt 
under  Articles 13  and 15'or'the Sixth Directive (fofwhichno payment of VAT 
- is involved).  ··  .  .  - - .  .  .  . 
This is· a. protective ·measure which ensures_ that the Member· States still have some means 
of action to recover the tax owed by non-established taxable persons who are nationals of 
countries with which there is no agreement for 111utual assistance and recoyery. L~tly; Member States  may  provide  that  §~meone other  than  the  person  liable  for 
payment is held jointly and  seyerally liable for payment of the  taX,  provided that this 
does not give rise to discriminatory provisions against non-~stablished taxable persons. 
Article 21 (2)  remains  unchanged.  Member States are therefore  still  completely free  to 
designate the person liable. for payment of  the tax. on importation. 
Ad Article 1(4). 
Point (  4) makes. two amendments to Article 28h, i.e. to Article 22 to which it refers~ 
Ad Article 1(4)(a) 
T~e first  indent of Article 22(l)(c) is  amended to  take  account of the  amendment of 
Article 21.  The  reference to  the ·exceptions to  the  principle that the  person liable  for 
payment of the  tax  is  the  t;txable  person who  effects  the  taxable transaction  is. now 
Article 21(1){b) and (c). 
Ad Article 1(4)(b) 
Article 22(7)  is  amended  to  take  account  of the  amel)dment  of Article 21.  The  only  . 
·reference  now  is  to Article 21 (  1)  in  general ·in  order· to  refer  to  cases  in· which · the 
Member State can still insist on the designation of a tax· representative (apart from c~es 
where an agreement exists for mutual assistance iri recovery).  Furthermore; the second 
sentence  refers  to  the  idea of joint .and  several  liability  whiGh  is  also  laid  down  in 
· ArtiCle 21(1).  ·  · 
-::'': 
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·:.  l. 
_  Proposal for a 
COUNCIL  DIRECTIVE-
_,.' 
-amending Directive 77i388ffiEC as regards the determination oftheperson liable 
·  .  for payment of  value added ta~.  .  · 
.  / . 
. . THECOUNCIL"OF THEEUROPEAN.UNlON, 
Ha~ing regard to. the· Treaty  establishing the  European Community,  and  in particular 
Article 99 thereof, .  ·  .  - ·  ·  ,  ·  · 
· Jiaving regard to the proposal from th~ Commission 
10
, 
Having re_gard to the opinion of'the European Parliament
11
, 
Having regard t()the opinion ofthe Economic and So.cial Committee
12
,  . 
-1.  Whereas  the  presenf rules·· laid  down  by  Article 21  .. of the  Sixth .  Councii 
_  Directive 77/388/EEC of 17 May 1977 on the harmonisati6n· ofthe laws of the 
Member States relating to turnover taxes ~ Common system of value adde!f tax: 
.uniform. basis- of assessrrient
13
,. as  last. ~ended by  Directive  98/80/EC
1
.\  ~s 
regards: the  determinatlo~- of the  person  liable  for  paylllent  of the  tax;_ create 
' serious problems 1forbusiness and in-particular for the smallest· businesses;  ' 
2;  Whereas Council Directive 76/308/EEC of 15  M~ch  1976 on mutual assistance 
for the recov~ry of  claims resulting from oper:'ations foi:ming part of  the system of 
· financing the.  European Agricultural  Ouid~ce  f and Guarantee Fund, -and  ~f the 
. agricultural levies <md  customs  duties
15
,  and- Council  Directive  77/799/EEG of' 
I  19 December 1977 concerning mutual assistance by the competent authorities of 
· the  Member.  States  in  the  field· of direct taxation
16
,-. both. of whiCh  were  last 
· _amended  by  the  Act  of Accession  of Austria;  Finland  and  Swedeii, ·organise 
'  '  .  '  '  '  '·.  .  .  '  . 
mutual assistance between the Member States as regards the correct establishment 
ofV  ATand its' recovery;,  - .  .  - . 
,'•',._  .  ':  ~- '  '•  . 
10  .. OJ.~,_. 
1··-· •. -.  .... 
.!, • 
...  '  ..  ,,  .  It  ... 
OH;. 
i  ' 
. 12  OJ C 
13  OJ L 145, 13.6.1977, p.  l. 
14  OJL281, I7.I0.19,98,p.31_. 
IS  . OJ L 73, 193.1976, p.  18. 
16  <;>J  L 336, 27.12.1977, p. 1·5,' 
.  ~ .·-;' 
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. :; : '·.  . '  ~  ·:·~'  J -~  ,.  "  ·  .. · 3.  Whereas  the  Member States  have  not  implemented  to  a  sufficient  extent  the 
_recommendations made by the Commission' in its. report to the Council and the 
European Parliament  on  arrangements -for  taxing. transactions  carried _out  by 
non-established taxable persons 
17
,  the aim of which was to reduce the obligations 
incumbent  on  traders  as  regards  the  determination  of the  person  liable  for' 
payment ofthe tax; 
/ 
4.  Whereas it emerges  from  the  report's  con~lusions that -replacement of the  tax. 
representation system by the reverse. charge system (designation of the recipient 
as the person liable for payment of the tax) cannot be a solution to the problems 
created  since  this  system  would  run  counter  to  the  principle- of · fractioned 
payments which lies at the heart of  the common system of  value added tax; 
5. 
.· 
Whereas  the  Commission  report  on  the  ~econd  phase  of  the  SLIM 
(Simpler Legislation for the Internal. Market) project recommends a study of the 
-possibilities .  and different ways of reforming the tax representation system laid 
down by Article 21 of  Directive 77/388/EEC; 
- .  . 
6.  Whereas the only change which can  in fact  substantially simplify the com:mon 
system of  VAT in general, anq the determination of  the person liable for payment 
of the tax in particular, is to  ~le out any option in how to determine that person 
and to state clearly the general principle that the taxable person (whether or not he 
-is established) is the person liable for payment of  the value added t.ax and the only 
person responsible for its actual payment; 
7.  Whereas, when a taxable person (whether or not he is established) appoints an 
agent to fulfil the obligations set out in ArtiCle 22 of Directive 77 /388/EEC in his 
place,  he  must  inform  the  administration  of the  agent's  name,  since  he  1s 
responsible for the_ agent's actions; 
8-.  Whereas, lastly, where non-established taxable persons are nationals of countries 
-with which no legal instrument exists which organises mutual assistance similar · 
to that laid down within the Community, it will be possible for the Member States 
to  continue to .  require  such non-established taxable  persons to. designate  a .tax 
representative to be the person liable for payment of  the tax in their stead; 
9.  · Whereas,  however,  .the  latter  option  cannot  exist  in  cases  where  the 
non-established taxable person carries out only the exempt activities referred to in 
Articles 13.and 15 ofDirective 77/388/EEC;. 
10.  Whereas Member States will continue to be entirely free to designate the person-
liable for payment of  the tax on importation; 
11.  Whereas Member States may continue  to  provide  that someone other than the 
person liable for payment of the tax shall be held jointly and severally liable for 
payme!lt of the tax,· provided that this  does not give rise to any discrimination 
against non-established taxable persons; 
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·Whereas  Article 10 · of. Directive 77/3 88/EEC  should· be  clarified  in  order  to 
prevent certain cases of  tax avoidance in the case of  ~ontinuous supplies which do 
riot give rise to pre-established successive statements of  accotint.or payments; 
: r 
.·  13. ·  Whereas D.irective 77/388/EEC should therefore be amended accordingly,  . 
HAS ADOPTED THIS DIRECTIVE: 
Article 1 
Directive,77/388/EECis hereby amended as follows: 
1.  In the fi~st·s~bparagraph of  Article 10(2), after the second sentence, the following 
· sentence is inserted: ·  ·  · 
· · ·· ''In the absence of  pre.;.established successive statements of  account:and payments, 
. the tax shall in ;my event become chargeable at iriterv~ls of  at least one year." 
'  .  - I.  :.  '  . 
2.  In the fifth indent ofArticle 28c(E)(3), the words "Article 21(1)(a)" are replaced 
by~"Article 21(1)(c)".  .  ·  ·. 
·. 3.  In Article 28g, Articl~  ·  21. is replaced· by the following: 
... "Article 21  · 
.Persons liable to pay tax _to the authorities 
1.  Under  the jntemal system,  the  following  shall  be  liable to pay  value 
added tax:  · 
(a) 
(b) 
(c) 
·.the taxable· person carrying out the taxable supply of  .goods or of 
services, except for the cases referredto in (b).and.(c).  . 
pers~ns to whom services covered by Article 9(2)(e) are supplied, 
or· persons,· identified for  value ·added tax purposes· within  the 
territory  of  the  country,  to  .whom  services·  referred  to  in. 
· Article 28b(C),  (D),  (E) or (F) are  supplied, when the service  is 
carfied o1,1t by a taxable person not established within the territory 
of  the country;  ·  -
' 
· the:'  person. to  whom  the  supply  of goods  is  made  wheri  the 
following conditions are mef: 
the, taxable. operation is· a supply of goods made under the 
conditions laid down in Article 28c(E)(3), 
12 
'  ' 
'\ the person to whom the supply of goods is made is another 
taXable person or a non-taxable legal person identified for 
the  purposes  of value  added  tax  within  the  territory  of 
the country, 
the ·  invoic~ issued by the  taxable  person  not  established · 
within  the  territory  of  the  country  conforms  to 
Article 22(3). 
· (d)  any  person who  mentions the value  added tax on an  invoice  or 
other document serving as invoice;· 
(e) ·  any  person  ·effecting  a  taxable  intra-Colnmunity  acquisition 
of  goods.· 
.  ,  .  . 
Where the person liable for payment of the tax has  appointed an agent 
.responsible for fulfilling the obligations laid down in Article 22, he shall 
inform the administration of  the agent's name. The person liable to pay tax 
shall be responsible to the administration for the actions carried out by the 
agent on his behalf. 
Where the supply of goods or of services is effected by a taxable person 
who is  not established within the  territory  of the country and. no  legal 
instrument  exists,  \\lith  the  country  in  which  that  taxable  person  is 
established, which organises mutual assistance similar to that laid down 
by  Directives 76/308/EEC  and  771799/EEC,  Member States  may  take 
steps to provide that the person liable for payment of  the tax shall be a tax 
representative designated by the non-established taxable person. However, 
designation of a tax representative as person liable for payment of the tax. 
may not take place where the non-established taxable person carries out 
only sq.pplies of  goods~  or :of services which are exempt under Articles l3 
and 15 of  this Directive. 
Member States may provide that someone other than the person liable for 
payment of  the tax shall be held jointly and severally liable for payment of 
the  tax,  provided  this· option  is  applied  .. without discrimination· against 
non-established taxable persons. 
.  .  . 
2.  On impo~ation, value added tax shall be payable by the person or persons 
designated or accepted as being liable by the Member State into which the 
goods are imported." · 
13 4.  _  In Article 28h, Article 22 is amended as follows:  .  .  '  '  .  . 
{a)  In-paragraph l(c), the first indent ·is replaced by the following: 
" 
/ 
- ' 
every taxable person,  with the exception of those  referred  to  in 
Article 28a{4),  who :within  the  territory  of  the  country  effects 
:··  supplies of goods or ofservices givitig him the right of deduction, · 
other tiuin provisions of  services for which tax is payab,le sole!y by 
the-customer or the recipient in accordance with Article 21( 1  )(b)--:. 
and (c). However, Member States need not identify certain taxable 
persons referred to in Article 4(~)."  · 
. (b)  Paragraph 7 is replaced by the following: 
- . 
"7.  M:ember States shall take the measures nec~ssary to ensure that the-
tax  representatives  who,  in  accordance  with  Article 21(1 ),  are 
'considered to be liabl~ to pay the tax instead of  tlie taxable person 
comply  with the  obligations  set  out  in  this  Article,: relating  to 
declaration' and  payment;  they  shall  also ' take  the  measures 
'  ~  ' 
- necessary  to- ensure _that  those· persons who,  in  accordance  with  .  · 
Article 21 ( l), are, held to  be jointly arid  severally  liable for- the 
payment  of _the  tax -comply  with  the  obligations  relating  to 
payment, set out in this Article." .  ·  .~ 
Article 2 
1.  Member States  shall ·bring  into ·force  the  laws,  regulations. and· adniinistrative 
· provisions necessary to comply with this Directive on 1 Jat)uary 2000._They shall 
.  forthwith inform the Commission thereof. · 
When Member States adopt these measures~ they .shall contain a reference to this -
· Directive or· shall· be  accompanied by  such reference  on the  occasion ·of their 
official publication. The methods of  making such reference ·shall be laid down by 
Member States.  '  .  ·  ·  .  · 
' 2.  Member States shall ~ommtinicate to the Coinmission the text of  the provisiofis of 
nationalla~ which they adopt in the field governed by this Directive, .and a table . 
correlating the 'l>royisions  of this Directive with the provisions of national  law 
adopted 'for its implementation. 
Article3 
'  . 
--
This Directive shall enter into force on the twentieth day following that of  its publication· 
. in the OfficialJo_urnal ofthe European Communities, 
14 Article 4 
This Directive is addressed to the Member States. 
Done at Brussels, 
''  15 
For the Council 
The President <·" 
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